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gage is transferred as collateral security for a judgment, and the 
amount of the judgment made by a sale under the mortgage, but 
withheld from the creditor during the time consumed in the distri- 
bution of the proceeds of the sale, an execution may be issued 
subsequently on the judgment, for the interest which has accrued 
during the delay thus occasioned. In this case, the mortgage had 
no connection with the judgment, until transferred as security for 
its payment, while in that now before us, both were parts of the 
same transaction. We think, however, that this distinction makes 
no difference in point of principle. A mortgage is equally a col- 
lateral security for the debt, whether given at the period when the 
debt originates or subsequently, and whether executed directly 
between the debtor and creditor, or made by a third person, and 
afterwards assigned to the creditor for the purpose of securing the 
debt. In both cases, the end in view is the same; in neither, 
should it be defeated by the proper use of the means. 
The rule for a new trial is therefore made absolute. 



Eighth Judicial District, Iowa — Scott County District Court, 

July, 1855. 

ALLEN HARRISON & POTTER VS. POPE & STONEBRAKER. 

1. Where a mercantile firm, having executed a promissory note, and after the ma- 
turity thereof, one of said firm, at the request of the payees, who demanded pay- 
ment or security, gave to said payees another note signed by himself and a third 
person, payable at a subsequent time, secured by a mortgage on real estate, to 
the full amount of the original claim ; such original indebtedness is not thereby 
extinguished, unless by the express agreement of the parties at the time, or that 
such transaction was understood by tbem to have been in full satisfaction of the 
antecedent liability. 

2. A person having in his possession negotiable notes, bonds, &c. as collateral secu- 
rity, is not confined exclusively to that security for the purpose of liquidating his 
demand, but may, unless there is an agreement to the contrary, maintain his 
action against the debtor on the original claim. 

On demurrer to plea of puis darrein continuance. 

Tuthill "W. H., J. — It has long been a settled doctrine, that 
the acceptance of a negotiable note for an antecedent debt, will not 
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extinguish such debt, unless it is expressly agreed that it is received 
as payment ; and in New York it has been held that the giving 
a promissory note by one of several partners, or joint debtors, 
for a demand antecedently due from all, will not extinguish their 
liability, though the creditor expressly accept the note in satisfac- 
tion. Waydell vs. Lewis, 5 Hill, 448. 

A promissory note is only the evidence of an account stated, 
and a defence at the present day, grounded on the fact that the 
defendant had met the plaintiff, acknowledged the debt to be of 
a certain amount, and promised to pay it, would be deemed quite 
absurd, if set up in bar to an action on the original indebtedness. 
Hughes vs. Wheeler, 8 Cowen, 77. 

In this case, however, it is contended that the plaintiffs, by 
receiving from Robert H. Pope, one of the defendants, two pro- 
missory notes, signed by Angeline H. Pope and said Robert H. 
Pope, secured by a deed of trust on certain real estate, thereby 
released and discharged Stonebraker, the other defendant, from 
any and all liability to pay the original indebtedness. This reason- 
ing is doubtless derived from the doctrine of Novation, as known 
in the civil law, (Inst. Lib, 3, tit. 30, De Novatione ; see Cooper's 
Justinian, 297 ;) and the rule is there laid down, that when a second 
contract is intended and so expressed by the parties, it operates as 
a dissolution of the first : and in France, where the civil law is 
adopted, one of several debtors who are jointly bound, may be sub- 
stituted for all. Poth. No. 564. But this doctrine is unknown to 
the common law ; and even the French rule declares that a nova- 
tion shall not be allowed, unless the intention be so evident as to 
admit of no doubt. 

It is a well settled doctrine that accord is not satisfaction, and 
cannot be made so on the principles of the common law, except by 
a contract of a higher nature ; and where a novation is alleged by 
the acceptance of the notes of a third person, it will be- necessary 
to prove an express agreement, to the effect that the original debt 
was meant to be extinguished, before it can so be held by the 
courts ; otherwise the first contract is deemed valid, and the second 
regarded as an accession to it, or, in common parlance, as collateral 
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security ; and although, in general, a simple contract debt is merged 
in a bond or covenant taken for, or to secure the claim : because, in 
legal contemplation, the specialty is an instrument of a higher 
nature, and affords a higher security and a better remedy than the 
original demand presented, but this does not hold even in favor of a 
surety by simple contract, if it appear on the face of the subse- 
quent deed that it was intended only as additional or collateral 
security, and there is nothing in the deed itself expressly incon- 
sistent with such intention. 

The acceptance of a mortgage, with power to sell the mortgaged 
property on default of payment, does not destroy the right to re- 
cover the original debt. The simple contract is not merged in the 
mortgage, nor is it thereby extinguished as long as it remains un- 
satisfied; and the reason given for such rule is, that it is not 
necessary that a note or bond should be given to preserve a debt, 
as the debt exists and continues in full force without such security. 
The mortgage is considered to be given as collateral security, and 
does not merge the demand. The one is the principal, the other 
the incident, and the latter can never merge the former. 

Where negotiable notes, bonds, &c, are transferred or delivered 
to a creditor, and taken by him as collateral security for an exist- 
ing debt, it is looked upon as a pledge merely, and such creditor is 
not confined exclusively to that security, but may, unless there is 
some agreement to the contrary, maintain an action against the 
debtor on the original claim ; or if the collateral be negotiable 
notes or obligations that have matured, he may proceed to collect 
the same, and apply the proceeds on such original debt. WMtwell 
vs. Brigham, 19 Pick. 117. 

By the plea puis darrein continuance, it is contended that be- 
cause one of the joint debtors gave security that the debt should be 
liquidated at a subsequent period, the other debtor was thereby 
released. This conclusion the court cannot consider as warranted 
from the statement of facts in the pleadings; and although the 
question might arise, whether the facts therein recited do not abate 
the present action, or extend the time of payment of the debt, if 
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properly pleaded, yet it is a matter not necessary to be decided at 
this time, not being put in issue by the pleadings. 

It is considered that the defendant Pope, by making the notes 
and executing the deed of trust stated in the plea, did not thereby 
cause the release and discharge of Stonebraker from liability on the 
original indebtedness, and the demurrer is therefore sustained. 



notes of recent english leading cases. 

Sale or Gift by Client to Solicitor. 

Tomson vs. Judge, 3 Drew, 306. 

"It may be regarded," says Professor Parsons on Contr., vol. i., 
p. 47, " as a prevailing principle of the law, that an agent must 
not put himself in a position which is adverse to that of his princi- 
pal." This rule is fully recognized and sternly acted upon in the 
relation of solicitor and client, and has been recently and emphati- 
cally enunciated in the case on -which the following note, taken 
from the London Law Magazine, for February, 1856, is founded. 

" As to the cases of purchases by solicitors from their clients, 
there is no rule of this court," observed Vice-Chancellor Sir R. 
Kindersley, in the present case, " to the effect that a solicitor can- 
not make such a purchase. A solicitor can purchase his client's 
property, even while the relation subsists ; but the rule of the court 
is that such p.urchases are to be viewed with great jealousy, and the 
onus lies on the solicitor to show that the transaction was perfectly 
fair ; that the client knew what he was doing, and in particular 
that a fair price was given, and of course that no kind of advantage 
was taken by the solicitor. If the solicitor shows that the transac- 
tion was fair and clear, there is no difference between a purchase 
by him and by a stranger." In this case, the evidence showed that 
Chamberlayne, the client, was on terms of great friendship with 
Judge, the solicitor ; that he had induced Judge to commence prac- 
tice in the neighborhood where he lived, by promises of support and 
patronage ; and that some months before his death he executed a 



